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ABSTRACT 

The Insolvency and Bankruptcy Code (IBC), 2016 was 
conceived as a time-bound and creditor-led framework 
for the resolution of corporate distress in India. Although 
its legislative purpose has been lauded, actual on-
ground implementation has seen major procedural 
inefficiencies—especially systemic delays, overloading 
of litigation, and tribunal congestion. This paper lists 
these issues and examines their effects on enterprise 
value, creditor confidence, and economic recovery. 
Based on Insolvency and Bankruptcy Board of India 
(IBBI) data and seminal case studies such as Essar 
Steel and Amtek Auto, the study contends that the 
adversarial nature of today's insolvency proceedings is 
responsible for value deterioration and dilution of the 
Code's intent. The paper supports the incorporation of 
mediation—facilitated by Section 442 of the Companies 
Act, 2013—as a cooperative and cost-effective 
resolution mechanism in lieu of litigation. Comparative 
experience from the UK, Singapore, and the US 
illustrates how mediation helps ease tribunal burden, 

achieve early settlement, and save enterprise value. The 
research ends with a policy recommendation to place 
structured mediation in the IBC framework, as an 
addition rather than a substitute, to enhance India's 
insolvency resolution ecosystem. 
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INTRODUCTION 

The Insolvency and Bankruptcy Code (IBC), 2016 was a landmark 

reform introduced by the Indian government to consolidate and 
amend existing laws relating to insolvency and bankruptcy.1 The 

primary objective of IBC is to provide a single-window, time-bound 
resolution mechanism for insolvency cases involving 
corporations, individuals, and partnership firms, while ensuring 

maximum value realization for all stakeholders—creditors, 
debtors, employees, and shareholders.2 

The Code was hailed as a game-changer for India’s corporate and 

financial sectors, streamlining what was previously a fragmented 
and inefficient framework governed by multiple laws like the Sick 

Industrial Companies Act (SICA), the Recovery of Debts Due to 
Banks and Financial Institutions Act (RDDBFI), and the 
Companies Act.3 By introducing institutions such as the National 

Company Law Tribunal (NCLT) and Insolvency Professionals (IPs), 
IBC aimed to revolutionize insolvency jurisprudence with its 

creditor-in-control model and defined timelines of 180 days 
(extendable to 270 days) for resolving Corporate Insolvency 
Resolution Process (CIRP).4 

However, the initial optimism surrounding IBC’s implementation 
soon gave way to practical challenges and systemic delays. Over 
the years, it has become evident that while the framework is 

robust in theory, its execution has faltered due to several 
structural and procedural issues:5 

Certainly! Here's an extended and enriched version of those 
points, integrating statistics, examples, and deeper analysis to 
strengthen your thesis argument for the need for mediation within 

the IBC framework: 

SYSTEMIC CHALLENGES HINDERING THE EFFICACY OF IBC 

1. Heavy Backlog in NCLTs 

The National Company Law Tribunals (NCLTs), envisioned as 
specialized forums for insolvency resolution, are currently 

grappling with an overwhelming number of pending cases.6 With 
limited benches and a steadily increasing caseload, these 

 
1 IBBI Handbook on IBC (2022) 
2 World Bank Doing Business Report (2020) 
3 Law Commission of India Report No. 222 
4 IBC, Sections 7–12 
5 Vidhi Centre for Legal Policy, “Five Years of IBC: Assessment and Reform” 

(2021) 
6 Ministry of Corporate Affairs, Annual Report (2023) 
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tribunals have become bottlenecks in the insolvency process. As 

per data from the Ministry of Corporate Affairs, there are over 
6,000 pending insolvency cases as of mid-2024.7 Some tribunals, 
such as those in Delhi, Mumbai, and Chennai, are reportedly 

handling more than double their intended capacity, resulting in 
serious delays even in the preliminary stage of case admission 

under Section 7 or 9 of the IBC.8 

The absence of adequate infrastructure and staffing exacerbates 
this issue. Several key posts in NCLTs remain vacant, further 

delaying the constitution of proper benches. In many cases, 
hearings are deferred for months, pushing resolution timelines 

well beyond the statutory limit.9 The intended fast-track 
mechanism for insolvency resolution is thus rendered ineffective 
by procedural congestion and administrative shortcomings. 

2. Frequent Litigation and Appeals 

Another major factor contributing to delays is the litigation-prone 
nature of IBC proceedings. Stakeholders—including operational 

and financial creditors, corporate debtors, resolution applicants, 
and suspended management—often approach the NCLAT or 

Supreme Court to challenge various stages of the resolution 
process. 

A significant example is the invocation of Section 29A of the IBC, 

which disqualifies certain parties from submitting resolution 
plans.10 Disputes over eligibility under this provision have led to 

lengthy court battles, as seen in the Essar Steel and ArcelorMittal 
saga, where the issue escalated all the way to the Supreme Court, 
delaying the resolution by over a year.11 

Additionally, disagreements over the valuation of assets, 
treatment of different classes of creditors, and interpretation of 

resolution plans frequently result in appeals12, further stretching 
timelines. This culture of adversarial litigation not only delays 
outcomes but also diverts attention from the Code’s commercial 

objective of timely revival and value maximization. 

3. Limited Judicial Capacity 

Despite IBC’s framework emphasizing expeditious proceedings, 

judicial delays have become endemic to the process. The limited 

 
7 IBBI Performance Dashboard, Q1 2024 
8 Bar & Bench, “NCLT Delays and Judicial Overload,” April 2024 
9 IBBI, Status Update on CIRP, April 2024 
10 Supreme Court in ArcelorMittal India Pvt. Ltd. v. Satish Kumar Gupta (2019) 
11 NCLAT Order in Essar Steel Ltd. 
12 NALSAR Law Review (2023), “Dispute Culture in IBC” 
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number of members in both NCLT and NCLAT—many of whom 
come from non-commercial backgrounds—constrains their ability 

to swiftly adjudicate complex financial matters.13 Moreover, the 
absence of regular training in evolving insolvency jurisprudence 

contributes to inconsistent and delayed rulings.14 

Frequent adjournments, procedural inefficiencies, and a lack of 
coordination between stakeholders and tribunals have 

significantly undermined the speed and predictability of 
insolvency proceedings. For example, in the case of Amtek Auto, 
the resolution process dragged on for over 900 days, largely due 

to legal wrangling and delays in approving the resolution plan.15 

This not only reduces the trust of investors and lenders in the IBC 

mechanism but also contradicts the very essence of Sections 12 
and 14 of the Code, which call for timely moratorium and 
completion of CIRP. 

4. Value Erosion 

Perhaps the most alarming consequence of these delays is the 

progressive erosion of asset value during the insolvency process. 
The longer a company remains under CIRP, the more likely its 
operational capabilities, customer base, employee morale, and 

market share deteriorate. Fixed assets16 may depreciate, 
contracts may lapse, and suppliers may move on—resulting in 
significant value loss for creditors and stakeholders. 

In the case of Bhushan Power & Steel, the CIRP lasted over 700 
days, and by the time the resolution was approved, the recovery 

value had dropped significantly from the initial estimates.17 
Similarly, in Amtek Auto, the repeated delays and legal challenges 
resulted in the rejection of several resolution applicants and 

eventually led to a much lower bid acceptance.18 

According to IBBI’s latest quarterly report, the average recovery 

rate under IBC has fallen to approximately 29.5%, a sharp decline 
from the earlier years19 where recoveries averaged above 40%. 
This declining trend is a direct reflection of how procedural delays 

and prolonged litigation are diminishing the economic efficacy of 
the Code. 

 
13 NUJS Law Review (2021), “Judicial Capacity and Insolvency Adjudication” 
14 NCLT Order Book, Amtek Auto, 2019–2022 
15 Economic Times, “Insolvency Bench Vacancies,” August 2023 
16 IBBI Research Bulletin, March 2024 
17 CIRP Final Report, Bhushan Power & Steel 
18 Resolution Professional’s Summary, Amtek Auto 
19 IBBI Quarterly Update, January–March 2024 
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These systemic issues—backlog, litigation, limited judicial 

bandwidth, and value erosion—collectively compromise the 
commercial and time-sensitive spirit of IBC.20 The reality on the 
ground suggests that IBC’s creditor-driven adversarial model 

needs supplementation with collaborative mechanisms like 
mediation that can reduce friction, promote early settlements, and 

preserve value. 

Recent data from the Insolvency and Bankruptcy Board of India 
(IBBI) reinforces this concern. As per its quarterly reports, over 

70% of cases exceeded the 270-day limit, and in some cases, the 
process extended well beyond 600 days. This has triggered a 

broader conversation about the need to enhance procedural 
efficiency and reduce litigation overload. 

In this context, Alternative Dispute Resolution (ADR) 

mechanisms, particularly mediation, are being increasingly 
discussed as a potential solution. Mediation offers a non-
adversarial, cost-effective, and confidential platform for 

creditors21 and debtors to arrive at a mutually agreeable 
resolution. Unlike arbitration or litigation, mediation emphasizes 

interest-based negotiation rather than strict legal rights, which is 
particularly relevant in insolvency cases involving complex 
stakeholder dynamics and financial restructuring.22 

Moreover, existing legal frameworks such as Section 442 of the 
Companies Act, 2013 already empower NCLTs to refer parties to 

mediation, yet its application remains limited in IBC 
proceedings.23 Incorporating a structured mediation mechanism 
within IBC could help decongest tribunals, enable faster 

settlements, and preserve enterprise value. 

Thus, while the IBC represents a progressive shift in India’s 
insolvency regime, the persistent delays and procedural 

inefficiencies call for an evolution24 of the process—one that 
potentially integrates mediation to better align with the Code’s 

objectives of time-bound, efficient, and equitable resolution.25 

PROBLEM STATEMENT 

The Insolvency and Bankruptcy Code (IBC) was conceptualized as 

a swift, creditor-driven mechanism to resolve corporate distress 
in a time-bound manner, emphasizing economic efficiency and 

 
20 Law Commission of India, Report on Institutional ADR (2022) 
21 UNCITRAL Legislative Guide on Mediation, Part V (2021) 
22 SMC Annual Mediation Report (Singapore, 2022) 
23 Companies Act, 2013, Section 442 
24 IBBI CIRP Timelines Dashboard, 2024 
25 Report of the Insolvency Law Committee (2023) 
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business continuity.26 However, nearly eight years into its 
implementation, systemic and procedural inefficiencies have 

emerged, resulting in significant divergence from its foundational 
objectives.27 

One of the most pressing issues is the increasing burden on 
adjudicatory bodies—primarily the National Company Law 
Tribunals (NCLT) and the National Company Law Appellate 

Tribunal (NCLAT).28 The ever-growing number of insolvency cases, 
coupled with inadequate judicial capacity and limited benches, 
has led to substantial delays in the admission, adjudication, and 

final resolution of insolvency matters. As a result, the prescribed 
resolution timelines of 180 days (extendable to 270 days) under 

Section 12 of the Code are rarely met in practice. Current data 
from the Insolvency and Bankruptcy Board of India (IBBI) 
indicates that more than 70% of CIRP cases exceed the 270-day 

limit, resulting in severe delays in creditor recoveries. 

These delays do not merely have procedural consequences—they 

are directly responsible for value erosion. The longer a distressed 
business stays in limbo, the more it loses its operational, brand, 
and asset value. The erosion of enterprise value during protracted 

CIRP not only undermines the interests of financial creditors but 
also defeats the IBC’s objective of maximizing asset value.29 
Additionally, delayed resolutions cause a cascading effect on 

credit markets, making lenders more risk-averse and wary of the 
insolvency process.30 

Another critical dimension of the problem lies in the limited 
exploration of alternative dispute resolution (ADR) mechanisms—
particularly mediation—within the IBC framework.31 Although 

Section 442 of the Companies Act, 2013 provides for mediation 
under NCLT proceedings, its application to insolvency32 matters 

is both unclear and underutilized. As a result, disputes between 
stakeholders—such as valuation disagreements, eligibility of 
resolution applicants, treatment of different classes of creditors, 

or even settlement possibilities—are often litigated aggressively, 
thereby exacerbating delays and increasing the adversarial nature 
of the process.33 

This legislative and practical gap in incorporating mediation 

 
26  Insolvency and Bankruptcy Code, 2016, Section 12 
27 World Bank, Doing Business Report, 2020 
28 Vidhi Centre for Legal Policy, Fixing the IBC Infrastructure, 2022 
29 IBBI, Quarterly CIRP Performance Report, Q1 2024 
30 NUJS Law Review, The Cost of Delay in CIRPs, 2021 
31 Supreme Court in Essar Steel v. Satish Kumar Gupta (2019) 8 SCC 531 
32 NALSAR Law Review, Litigation Culture in IBC, 2023 
33 Companies Act, 2013, Section 442 
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reflects a missed opportunity. Globally, jurisdictions like the UK, 

Singapore34, and the US have implemented structured mediation 
within their insolvency regimes to reduce litigation, promote 
collaboration, and speed up resolution. India, despite having 

enabling legal frameworks and a rich ADR culture, has not 
institutionalized mediation within the IBC process, either 

statutorily or procedurally. 

Therefore, the core problem this research seeks to address is 
twofold: 

1. The mounting caseload and procedural inefficiency of the 
IBC’s adjudication-centric model, which contributes to 

significant delays and asset value erosion; and 

2. The absence of a formalized mediation framework within 
IBC, which could otherwise act as a preventive and 

collaborative mechanism to decongest tribunals, expedite 
dispute resolution, and protect enterprise value. 

RESEARCH QUESTIONS 

This study aims to explore the following core questions: 

1. To what extent have delays in IBC proceedings impacted the 

resolution effectiveness and asset value preservation?35 

2. What are the key reasons behind procedural delays and 
overburdening of NCLTs in insolvency resolution?36 

3. How feasible is the integration of mediation as a structured 
process within the existing IBC framework?37 

4. What can India learn from global jurisdictions (e.g., UK, 
Singapore, USA) that have adopted mediation in 
insolvency?38 

5. What policy and legal reforms are necessary to 
institutionalize mediation in India’s insolvency regime?39 

 
34 Economic Times, “Tribunal Caseload Doubles,” Jan 2024 
35 IBBI, “Quarterly Newsletter”, March 2024; NUJS Law Review, “Timeliness 

in CIRP”, Vol. 12(1), 2021. 

 
36 Vidhi Centre for Legal Policy, Fixing India’s Insolvency Infrastructure, 2022. 
37 Companies Act, 2013, Section 442; Law Commission of India, Report No. 
247 on Mediation. 
38 Singapore IRDA, 2018; UK Insolvency Practice Direction, 2020; US 

Bankruptcy ADR Handbook, 2019. 
39 Insolvency Law Committee, Recommendations on Mediation, 2023. 
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RESEARCH OBJECTIVES 

The objectives of this thesis are as follows: 

1. To examine the delays and inefficiencies prevalent in the 
current adjudication-centric insolvency process under 

IBC.40 

2. To analyze the impact of such delays on enterprise value, 
creditor confidence, and overall economic efficiency.41 

3. To explore the role and benefits of mediation as an 
alternative mechanism to reduce litigation and tribunal 
burden.42 

4. To conduct a comparative analysis with international 
jurisdictions where mediation is embedded in insolvency 

frameworks.43 

5. To propose concrete legal and institutional reforms for 
incorporating mediation within the Indian IBC context.44 

METHODOLOGY 

This thesis adopts a doctrinal and comparative legal research 

methodology, complemented by empirical analysis to assess 
procedural inefficiencies within the IBC and the viability of 
structured mediation. The doctrinal component involves a close 

reading of statutory provisions, key judicial decisions (from the 
NCLT, NCLAT, and Supreme Court), and relevant sections of the 
Companies Act and Arbitration Act to interpret the scope and 

procedural gaps within the current insolvency framework.45 The 
comparative component analyses mediation models adopted in 

jurisdictions such as Singapore, the United Kingdom, and the 
United States, focusing on how insolvency mediation is embedded 
institutionally and legally in these systems.46 

Empirical insights are drawn from case studies of high-profile 
insolvency proceedings in India—such as Essar Steel, Jet 

 
40 Essar Steel Ltd. v. Satish Kumar Gupta, (2020) 8 SCC 531; NCLT Order in 

Amtek Auto CIRP. 
41 Economic Times, “IBC Recovery Rates Fall to 29.5%”, April 2024. 
42 UNCITRAL Legislative Guide on Mediation, 2021. 
43 CEDR, Mediation in Insolvency, UK (2020); Singapore Mediation Centre 

Reports, 2022. 
44 NALSAR Law Review, “Mediation in Insolvency Law”, 2022. 
45 Companies Act, 2013, §442; Arbitration and Conciliation Act, 1996, Part 

III. 
46 Swiss Ribbons v. Union of India, AIR 2019 SC 739; Essar Steel v. Satish 

Kumar Gupta, (2020) 8 SCC 531. 
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Airways, and Bhushan Power—where resolution delays were 

prominent.47 Data sourced from the Insolvency and Bankruptcy 
Board of India (IBBI), World Bank reports, and tribunal orders is 
used to compare resolution timelines and assess the impact of 

litigation on value erosion.48 The thesis further proposes a policy 
framework for integrating mediation at two stages: pre-admission 

and during CIRP.49 

SCOPE AND LIMITATIONS 

The scope of this research is limited to corporate insolvency 

proceedings under the IBC, with a particular focus on the 
Corporate Insolvency Resolution Process (CIRP) and delays 

caused by litigation, procedural disputes, and stakeholder 
conflict.50 The research examines mediation as a procedural 
innovation—not a replacement—but a complementary 

mechanism to the adjudicatory process under the IBC.51 

This study does not examine individual insolvency or liquidation 
proceedings in detail, nor does it address criminal liability or 

wilful default outside the mediation context. 52Additionally, while 
international frameworks are reviewed, the focus is on models 

that are institutionally and culturally adaptable to India, rather 
than full transplants.53 

Empirical analysis is drawn from publicly available sources, 

IBBI54 disclosures, and tribunal judgments. As such, the absence 
of proprietary or internal stakeholder data may limit the 

granularity of certain findings. Nonetheless, the analysis offers 
robust indicative insights that inform practical recommendations. 

EXISTING LITERATURE ON IBC DELAYS 

The Insolvency and Bankruptcy Code (IBC), 2016 was initially 
lauded by policymakers, financial institutions, and international 

 
47 Kamalnath & Kaul, “Mediation in Insolvency”, International Insolvency 
Review, 2022. 
48 Singapore IRDA, 2018; UK Insolvency Practice Direction (Revised), 2020; 

US Bankruptcy ADR Program Guidelines, SDNY. 
49 CIRP Orders: Essar Steel (NCLT Ahmedabad); Jet Airways (NCLT Mumbai); 
Bhushan Power & Steel (NCLT Delhi). 
50 IBBI Quarterly CIRP Reports; NUJS Law Review, Delay in CIRP, Vol. 11 

(2021). 
51 Law Commission of India, Report No. 247 on Mediation; Section 442, 

Companies Act, 2013. 
52 UNCITRAL Model Law on Cross-Border Insolvency, cited for limited 
reference. 
53 IRDA (Singapore, 2018); UK Insolvency Practice Direction (2020); US 

Bankruptcy Court Mediation Programs (SDNY). 
54 IBBI Dashboard and Performance Reports, 2022–2024. 
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observers as a pivotal reform in India's business environment. 
Early commentaries recognized it as a progressive step toward 

ensuring creditor protection, resolving non-performing assets 
(NPAs), and encouraging entrepreneurship through a time-bound 

process of corporate restructuring. However, emerging empirical 
data and academic discourse suggest that the Code's promise of 
timely resolution has not translated effectively into practice. 

A. World Bank Ease of Doing Business Reports 

India's improved ranking in the “Resolving Insolvency” indicator—
from 136 in 2017 to 52 in 2020—was widely celebrated as a 

testament to the transformative impact of the Insolvency and 
Bankruptcy Code (IBC), 2016.55 These improvements were 

prominently featured in the World Bank’s Ease of Doing Business 
Report (2020), which credited the IBC with introducing a unified 
insolvency framework, reducing legal uncertainty, and ensuring 

time-bound resolutions.56 At that stage, the average time to 
resolve insolvency was projected to be approximately 1.6 years, 

and the expected recovery rate stood at a remarkable 71.6%, a 
substantial improvement from the pre-IBC average of 26% and a 
resolution time of over 4.3 years under the erstwhile regime.57 

However, these projections—although based on genuine 
progress—were largely influenced by the initial batch of high-
profile, relatively uncontested cases, such as Bhushan Steel, 

which was resolved within a year, and Electrosteel Steels, which 
achieved significant creditor recoveries without major litigation.58 

These early successes painted a promising picture of the IBC's 
operational efficiency and appeared to validate the Code’s 
underlying assumptions. 

Yet, as the process matured, real-world complexities began to 
unravel the initial optimism. Cases involving multiple 

stakeholders, operational creditors, complex financial structures, 
or contentious resolution plans began to reveal significant 
procedural rigidity and systemic bottlenecks. By 2021–2022, a 

clear trend of slippage in resolution timelines and declining 
recovery rates had emerged. According to updated World Bank 
assessments and corroborating reports from the Insolvency and 

Bankruptcy Board of India (IBBI), more than 70% of Corporate 
Insolvency Resolution Processes (CIRPs)59 were exceeding the 

 
55 World Bank, Doing Business Report, 2020, Resolving Insolvency Indicator. 
56 Ibid. 
57 IBBI, Handbook of Statistics on Insolvency, 2020; Law Commission Report 
on Recovery Frameworks, 2015. 
58 CIRP Order: Bhushan Steel (NCLT Delhi, 2018); Electrosteel Steels (NCLT 

Kolkata, 2018). 
59 IBBI Quarterly Reports, 2021–2023; World Bank, Insolvency Performance 
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270-day upper limit set out under Section 12 of the IBC, with 

many cases dragging on for over 500 days.60 

This slippage can be attributed to a range of structural and 
procedural factors: frequent litigation, challenges to eligibility 

under Section 29A, valuation disputes, and delays in plan 
approval by the NCLT/NCLAT.61 As a result, the average recovery 

rate sharply declined to below 30% by 2023, eroding the 
confidence of creditors and weakening the Code's deterrent effect 
on strategic defaults.62 

The World Bank’s subsequent observations in 2022 and 2023 
reflected this growing concern. In its follow-up commentary, the 

Bank noted that while India had made impressive legislative 
strides, the on-ground implementation lagged behind, especially 
in terms of institutional capacity, consistency in adjudication, and 

the availability of trained insolvency professionals.63 The report 
emphasized the need for procedural innovation and integration of 
alternative resolution methods, including mediation and pre-

packaged insolvency schemes, to address the growing backlog and 
enhance system resilience.64 

In effect, the gap between the statutory intent of IBC and its actual 
operational performance has widened, calling into question the 
sustainability of the initial gains. Unless this trend is arrested 

through structural reforms—particularly by decongesting the 
NCLTs and embedding alternative dispute resolution (ADR) 

mechanisms such as mediation—India risks diminishing the 
global credibility it earned during the early years of IBC’s 
implementation. 

B. IBBI Performance Indicators and Reports 

The Insolvency and Bankruptcy Board of India (IBBI) has played 
a central role in tracking and publishing real-time data on the 

Code’s performance. Key findings from IBBI’s Quarterly 
Newsletters and Annual Reports include:65 

 
Commentary, 2022. 
60 IBBI CIRP Dashboard, Q4 2023. 
61 NALSAR Law Review (2023), Delays Due to Section 29A and Valuation 
Conflicts. 
62 Economic Times, “IBC Recovery Rate Falls Below 30%,” March 2023. 
63 World Bank Technical Note on India’s Insolvency Regime, 2023. 
64 UNCITRAL Legislative Guide on Insolvency Law, Part V; Insolvency Law 

Committee Report, 2023. 
65 IBBI, Annual Report 2023–24; IBBI Quarterly Newsletter, Q4 2023. 
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• As of March 2024, only 22% of CIRPs were completed within 
the 270-day limit, with more than 43% exceeding 500 

days.66 

• The average realization by creditors under CIRP fell to 

~29.5% of their claims by 2023, a steep decline from early 
years when recoveries exceeded 43%.67 

• A significant number of cases ended in liquidation, 

particularly for MSMEs, as prolonged resolution made 
revival economically unviable. 

• A recurring observation is the high volume of litigation at 

various stages—admission, resolution plan approval, and 
post-resolution execution—which consumes tribunal time 

and leads to procedural fatigue.68 

These statistics signal the operational challenges and lack of 
procedural streamlining in achieving IBC’s core goal of time-

bound resolution.69 

C. Legal and Academic Commentary from Indian Law Journals 

Academic discourse on IBC delays is gaining momentum in Indian 
legal literature. Some notable contributions include: 

Singh, R. (2021) In the NLU Delhi Journal of Legal Studies, 

several scholars have critically examined the "tribunal-centric" 
nature of the IBC, arguing that its overdependence on 
adjudicatory mechanisms—particularly the National Company 

Law Tribunal (NCLT)—has become a structural bottleneck to 
timely resolution. The article contends that the IBC’s original 

design, which envisioned tribunals primarily as facilitators of 
commercial decision-making, has inadvertently evolved into a 
system where even procedural matters and preliminary disputes 

are subject to extensive judicial scrutiny. This shift has resulted 
in overwhelming the limited capacity of NCLTs, forcing them to 

act not just as insolvency adjudicators but as first-instance courts 
for a wide spectrum of corporate and financial conflicts. 

To address this issue, the authors propose the establishment of 

quasi-judicial or administrative pre-admission screening forums. 
These bodies—comprising insolvency professionals, retired 

 
66 IBBI, CIRP Timelines Dashboard, March 2024. 
67 IBBI, Performance Snapshot – Realizations vs Claims, 2023; Economic 

Times, “Recovery Rate Under IBC Falls to 29.5%”, Feb 2024. 
68 IBBI, CIRP Outcomes by Enterprise Size, 2023; MSME Insider Report, Vol. 

5, 2023. 
69 NCLAT Case Tracker 2022–24; NUJS Law Review, “IBC and Procedural 

Litigation,” Vol. 11(2), 2023. 
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judicial officers, or IBBI-appointed experts—would be tasked with 

handling routine, non-contentious matters, including the 
preliminary scrutiny of insolvency petitions, verification of 
default, and basic documentation checks. By acting as a filter 

mechanism, such forums would allow only genuinely disputed or 
complex matters to proceed to the NCLT, thereby significantly 

reducing tribunal burden and expediting the admission process 
under Sections 7, 9, and 10 of the Code. 

This proposition aligns with broader international trends, 

particularly in Singapore and the United Kingdom, where 
administrative pre-filing frameworks help ease judicial load and 

streamline the insolvency admission process. The article thus 
highlights that a balanced approach between judicial and non-
judicial intervention is essential to preserve the efficiency and 

intent of the IBC while reducing procedural congestion. 

Mehra, A. & Sharma, P. (2022) In the NALSAR Law Review, 
scholars have focused on the unintended consequences of Section 

29A of the IBC, arguing that while the provision was introduced 
with the laudable intent of preventing defaulting promoters and 

related parties from regaining control of the corporate debtor, its 
broad and at times ambiguous drafting has become a source of 
prolonged litigation and strategic obstruction in Corporate 

Insolvency Resolution Processes (CIRPs). The analysis delves into 
how eligibility disputes under Section 29A—particularly clauses 

(c), (d), and (j), which disqualify promoters involved in non-
performing assets or convictions—have led to intense legal battles 
over interpretation and applicability, often stalling the resolution 

process for months, if not years. 

The article offers detailed case studies of high-value insolvencies 
such as Essar Steel India Limited and Amtek Auto, where 

protracted litigation over the eligibility of resolution applicants 
derailed the timelines significantly. In Essar Steel, ArcelorMittal’s 

eligibility was challenged under Section 29A(c) due to its past 
shareholding in a defaulting firm, which resulted in proceedings 

extending to the Supreme Court and a delay of over 865 days 
before final resolution. Similarly, in Amtek Auto, the initial 
resolution plan submitted by Liberty House was later withdrawn 

amid questions surrounding its credibility and compliance, 
further complicating the process and leading to over four years of 

unresolved insolvency proceedings. 

The NALSAR scholars contend that frequent invocation of Section 
29A has created a procedural quagmire, where the focus shifts 

from revival and value maximization to litigation and eligibility 
battles, particularly in cases involving complex group structures 
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or cross-holdings. Moreover, they emphasize that tribunals lack 
consistent interpretative guidelines, resulting in forum shopping 

and conflicting decisions, thereby undermining certainty and 
predictability in the insolvency ecosystem. 

The article concludes by recommending judicial restraint and 
regulatory clarity on the application of Section 29A, including 
preliminary eligibility screening mechanisms or limited windows 

for such objections, to avoid derailing the main objective of time-
bound resolution. It further suggests that the incorporation of 
mediation or conciliation mechanisms—particularly at the plan 

evaluation stage—could prevent such disputes from escalating 
into prolonged litigation, thereby restoring the commercial focus 

of the Code. 

Mukherjee, A. (2020) In the Indian Journal of Insolvency Law, 
scholars have drawn attention to one of the most persistent and 

disruptive challenges in IBC proceedings—valuation disputes and 
the absence of a standardized resolution plan framework. The 

article critically evaluates how disagreements over the fair value 
and liquidation value of corporate debtors often become 
flashpoints for litigation, significantly delaying the Corporate 

Insolvency Resolution Process (CIRP). These valuation conflicts 
are not only technical but also deeply commercial, involving 
divergent assessments by registered valuers, strategic challenges 

by stakeholders, and a lack of consensus on acceptable 
benchmarks. 

The journal article emphasizes that while Regulation 27 and 35 of 
the CIRP Regulations require the appointment of two registered 
valuers and submission of a resolution plan compliant with 

Section 30(2), there exists no uniform methodology or judicial 
standard for assessing competing valuation models. This has led 

to frequent objections—especially by operational creditors and 
dissenting financial creditors—who allege undervaluation of 
assets or unfair distribution under the plan. In several cases, 

including the insolvency of Binani Cement, Reliance Infratel, and 
Videocon Industries, valuation disputes became the central point 
of contestation, leading to repetitive hearings, appeals, and in 

some instances, remanding of the plan to the Committee of 
Creditors (CoC) or even complete re-evaluation. 

The article further argues that the absence of a codified resolution 
plan template means that each plan submitted to the CoC varies 
widely in structure, terminology, and compliance scope. This 

inconsistency often gives rise to procedural objections and 
interpretational confusion during tribunal review, resulting in 
frequent judicial interventions under Sections 30(4), 31, and 61 

of the Code. 
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The scholars propose that a model resolution plan format, akin to 

a structured template with mandatory inclusions (valuation 
breakdowns, treatment of creditor classes, timelines, safeguards), 
could help standardize submissions and reduce procedural 

delays. Additionally, they highlight the potential role of pre-
resolution mediation—particularly in cases where valuation 

disagreements or distribution challenges are anticipated. By 
facilitating out-of-court consensus on key commercial terms, 
mediation could reduce adversarial proceedings and promote 

time-bound closure of CIRPs. 

In essence, the journal portrays valuation and plan-

standardization issues as systemic blind spots in the IBC 
framework—ones that have a direct bearing on the Code’s ability 
to deliver swift, equitable, and commercially viable outcomes. 

The NLUJ Law Review (2023 Edition) The NLUJ Law Review 
(2023 Edition) carried a comprehensive symposium titled “Delays 
in CIRP and Alternatives to Adjudication,” which brought together 

academics, insolvency professionals, and jurists to critically 
examine the growing backlog in Corporate Insolvency Resolution 

Processes (CIRPs) and the limitations of a purely litigation-driven 
framework under the IBC. The symposium served as an important 
intellectual forum for exploring non-judicial solutions to 

procedural inefficiencies, particularly through out-of-court 
settlements, pre-packaged insolvency schemes, and alternative 

dispute resolution (ADR) mechanisms. 

One of the central themes that emerged from the panel 
discussions was the need for structured mediation as an 

institutional mechanism to address frequent disputes over 
valuation, classification of creditors, and distribution under 
resolution plans. These issues, often litigated before the National 

Company Law Tribunals (NCLTs) and the National Company Law 
Appellate Tribunal (NCLAT), were identified as recurring sources 

of delay in the effective implementation of the Code. The panel 
recommended that mediation—facilitated by neutral professionals 
trained in both finance and insolvency law—could serve as a 

confidential, time-efficient forum for resolving such disputes prior 
to or parallel to the formal CIRP. 

The symposium also advocated for a statutory push for pre-

packaged insolvency schemes, especially for Micro, Small, and 
Medium Enterprises (MSMEs), where informal negotiations and 

fast-track approval mechanisms could prevent full-blown CIRP 
initiation. Participants noted that countries like the United 
Kingdom, Singapore, and the Netherlands have successfully used 

pre-pack frameworks combined with mediation to expedite 
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restructuring and reduce judicial workload. 

These scholarly writings, drawn from the symposium’s papers and 

proceedings, consistently emphasize that while the IBC is well-
crafted in its legislative architecture, its implementation suffers 

from rigidity, procedural formalism, and lack of institutional 
innovation. The current framework does not sufficiently empower 
parties to resolve commercial disputes outside courtrooms, 

leading to overdependence on tribunals and undermining the 
Code’s core philosophy of timeliness and value maximization. 

In particular, the failure to integrate ADR methods like mediation 

into the mainstream of the insolvency process reflects a missed 
opportunity. The symposium concluded that incorporating 

mediation at key decision points—plan formulation, distribution 
negotiation, and inter-creditor disputes—could significantly 
enhance the efficiency, predictability, and inclusivity of the 

resolution process under the IBC. 

CASE-BASED LITERATURE ANALYSIS 

Legal commentaries and reports often cite high-profile CIRP cases 
to illustrate inefficiencies: 

• Essar Steel: The resolution took nearly 865 days,70 largely 

due to litigation over Section 29A and distribution of 
proceeds between secured and operational creditors.71 This 
case ultimately reshaped jurisprudence on the waterfall 

mechanism but at the cost of long delays.72 

• Jaypee Infratech: Ongoing for over six years73, involving 

thousands of homebuyers, multiple resolution applicants, 
and continuous litigation, this case exemplifies how multi-
stakeholder dynamics coupled with lack of ADR has led to 

stagnation.74 

• Videocon Industries: A mega CIRP where the recovery for 

financial creditors75 was less than 5%, and the process 
dragged on for more than 700 days, reflects the 

 
70 NCLT Ahmedabad Order, Standard Chartered Bank v. Essar Steel India 
Ltd., 2017. 
71 Supreme Court, Committee of Creditors of Essar Steel v. Satish Kumar 
Gupta, (2020) 8 SCC 531. 
72 NUJS Law Review, “Essar Steel and the Evolution of Commercial Wisdom,” 

Vol. 12(2), 2021. 
73 NCLAT Order Book, IDBI Bank v. Jaypee Infratech, 2017–2023. 
74 NALSAR Law Review, “Delays in Real Estate Insolvency: The Jaypee 

Experience,” 2022. 
75 CIRP Resolution Summary: State Bank of India v. Videocon Industries Ltd., 

NCLT Mumbai, 2020. 
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consequences of delayed resolution on creditor interest and 

enterprise value.76 

The reviewed literature—spanning institutional reports, legal 
analyses, and case commentaries—collectively points to a deep 

procedural rigidity and over-judicialization of the IBC process.77 
Despite strong statutory timelines, the actual implementation has 

become litigation-heavy, tribunal-dependent, and time-
consuming, often defeating the Code’s very objectives.78 These 
studies build a strong case for the introduction of mediation as a 

structured, formal process that can pre-empt disputes, facilitate 
negotiation, and preserve enterprise value—thereby bringing the 

Code closer to its commercial intent. 

LITIGATION OVER SECTION 29A AND VALUATION 

Section 29A of the IBC, which bars ineligible resolution 

applicants, has emerged as one of the most frequently litigated 
provisions. As Sharma et al. (2024) note in their ResearchGate 
publication, this has led to intense legal scrutiny in cases like 

Essar Steel, contributing to years-long delays.79 Courts have often 
been called upon to interpret promoter eligibility, enforce CoC 

commercial wisdom, and resolve claims of discriminatory 
treatment—tasks that arguably fall outside the core objective of 
value-maximizing insolvency resolution.80 

Agarwal (RGNUL Law Review, 2023) critiques the impact of 
Section 29A on transaction timelines81, suggesting that the 

provision’s broad scope and absence of fast-track conflict 
resolution mechanisms have made CIRPs more contentious. 
Similarly, Dadhich (Journal of Governance, 2024) calls Section 

29A “a procedural minefield” that invites repetitive appeals.82 

Valuation disputes, as Tyagi (RIJBR, 2023) points out, are rarely 

resolved at the CoC level and often escalate to the appellate 
forums.83 The absence of standardized valuation protocols and 

 
76 IBBI, Recovery Rate Analysis – High-Value CIRPs, 2023. 
77 Vidhi Centre for Legal Policy, Judicialization of IBC: Lessons from Practice, 

2022. 
78 Insolvency Law Committee, Recommendations on Pre-CIRP Mediation, 2023. 
79 Sharma, R. et al. (2024). Litigation Under Section 29A: A Doctrinal Review. 

ResearchGate Publication. 
80 Supreme Court, CoC of Essar Steel v. Satish Kumar Gupta, (2020) 8 SCC 

531. 
81 Agarwal, S. (2023). “Section 29A and Its Procedural Consequences,” RGNUL 
Law Review, Vol. 6(1), pp. 33–47. 
82 Dadhich, P. (2024). “Judicial Delays and the Structure of Section 29A,” 

Journal of Governance, Vol. 12(2). 
83 Tyagi, A. (2023). “Valuation Disputes in CIRPs,” Research Insights in 

Judicial and Business Reform (RIJBR), Vol. 9(3), pp. 22–35. 
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neutral facilitation processes creates deep disagreements between 
resolution applicants and creditors, further complicating plan 

approvals.84 

MEDIATION AND ADR IN INSOLVENCY LAW 

Despite Section 442 of the Companies Act permitting mediation, 
there is limited academic focus on how mediation could alleviate 
insolvency-related litigation. A 2022 article by Kamalnath and 

Kaul (International Insolvency Review) suggests that India’s85 
adversarial approach to insolvency adjudication is incompatible 
with modern, cooperative dispute resolution trends. They propose 

embedding issue-specific mediation, particularly for valuation 
and distribution conflicts, within the CIRP timeline itself.86 

Another major study by Saran and Balakrishnan (2021) compares 
India’s resolution planning process with the UK’s corporate rescue 
regime, finding that lack of early-stage mediation and statutory 

backing for negotiated settlements contributes to longer delays.87 
The authors recommend quasi-judicial screening panels and 

tribunal-supported mediation cells to filter cases before formal 
admission. 

Kapur and Khandelwal (2021) in the Corporate & Business Law 
Journal have argued that MSME-related insolvency in particular 
could benefit from informal settlements and mediation models, 

citing the Singapore Mediation Centre and IRDA framework as 
functional alternatives. Their work ties the adoption of mediation 
directly to improved value realization and lower litigation costs.88 

GAPS IN LITERATURE AND THEORETICAL CONTRIBUTIONS 

Although there is increasing recognition of procedural delays and 

inefficiencies within the Corporate Insolvency Resolution Process 
(CIRP), a notable lacuna persists in the existing legal literature 
with respect to mediation as a structured, institutional 

mechanism. Predominantly, scholarly discourse has focused on 
tribunal-centric reforms, regulatory bottlenecks, and creditor 
committee (CoC) dynamics. While such studies have undoubtedly 

advanced doctrinal understanding of the Insolvency and 

 
84 IBBI Valuation Guidelines; NCLT case orders in Reliance Infratel, Binani 
Cement, etc. 
85 Companies Act, 2013, § 442; NCLT Rules on Mediation (2020). 
86 Kamalnath, A., & Kaul, V. (2022). “Reimagining Insolvency: Mediation in 

the Indian Context,” International Insolvency Review, Vol. 31(1), pp. 45–68. 
87 Saran, R., & Balakrishnan, M. (2021). “Delays in Indian CIRPs: A 

Comparative Analysis with the UK Rescue Regime,” Indian Journal of Law and 
Economics, Vol. 9(2), pp. 120–139. 
88 Kapur, S., & Khandelwal, A. (2021). “MSME Insolvency and the Case for 

Mediation,” Corporate & Business Law Journal, Vol. 5(3), pp. 75–90. 



 

 
 
S. Parwez & Dr. M. Sharma                             Reimagining Corporate Insolvency: 

A Case for Mediation within India's IBC Framework 

 

 

Vol. 4 Iss. 2 [2025]                                                                                                   818 | P a g e  

Bankruptcy Code (IBC), they often overlook the potential of 

alternative, non-adversarial mechanisms that could complement 
the existing adjudicatory framework without undermining 
creditor rights. 

Only a handful of authors, such as Tyagi (2023) and Kamalnath 
(2022), have addressed the intersection between mediation and 

insolvency. However, their focus is largely conceptual, lacking a 
detailed inquiry into statutory integration, procedural design, or 
institutional implementation. Consequently, the literature has yet 

to develop a pragmatic model that embeds mediation meaningfully 
within the IBC regime.89 This thesis seeks to fill that void by 

offering a comprehensive, policy-driven framework for mediation 
in insolvency, grounded in doctrinal analysis and comparative 
legal insights.90 

While the volume of literature surrounding the IBC has grown 
substantially since its inception in 2016, the emphasis remains 
on adversarial mechanisms—including tribunal efficiency, 

creditor primacy, resolution plan architecture, and judicial 
interpretation of key provisions such as Section 29A 

(disqualification of resolution applicants) and Section 12A 
(withdrawal of CIRP)91. These contributions have been vital for 
developing jurisprudence and guiding regulatory improvements. 

However, they fall short in addressing alternative dispute 
resolution (ADR) pathways, particularly mediation, which could 

mitigate litigation, reduce delays, and enhance stakeholder 
satisfaction.92 

A particularly underexplored area is the role of Section 442 of the 

Companies Act, 2013, which empowers the Central Government 
to maintain a Mediation and Conciliation Panel for disputes 
pending before the NCLT and NCLAT93. Despite its legal viability, 

this mechanism has not been substantively examined in the 
context of insolvency proceedings under the IBC. Most existing 

scholarship fails to investigate why, despite the presence of a 
statutory mandate, mediation remains absent from the IBC’s 
operational framework. This represents a critical gap between 

legislative intent and practical enforcement. 

Moreover, while international scholarship and policy literature—

 
89 NUJS Law Review (2021), “Delays in CIRP: A Normative Critique.” 
90 Vidhi Centre for Legal Policy, IBC Procedural Reform Report, 2022. 
91 Kamalnath, A., & Kaul, V. (2022). Reimagining Insolvency Mediation, 

International Insolvency Review, 31(1). 
92 Agarwal, S. (2023). “Section 29A and Transactional Deadlocks,” RGNUL 
Law Review, Vol. 6(1). 
93 Dadhich, P. (2024). “Litigation and Institutional Delay in CIRP,” Journal of 

Governance, Vol. 12(2). 
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especially from Singapore, the United Kingdom, and the United 
States—discuss mediation as part of hybrid insolvency models, 

Indian academic studies rarely engage with these experiences in 
a comparative context. This omission precludes the adaptation of 

globally successful models that integrate mediation either pre-
CIRP or during the resolution process to address valuation, plan 
approval, or creditor distribution disputes. 

An additional gap lies in the empirical analysis of mediation’s 
impact on CIRP efficiency. While institutions such as the 
Insolvency and Bankruptcy Board of India (IBBI) regularly publish 

performance metrics related to recovery rates, resolution 
timelines, and plan realization, there is a lack of research 

examining whether the adoption of mediation could improve these 
outcomes. Without such data-driven inquiry, the policy debate 
around ADR in insolvency remains speculative rather than 

evidence-based. 

Finally, current literature provides minimal insight into the 

institutional readiness of insolvency forums—namely the NCLT, 
NCLAT94, and IBBI—to facilitate mediation, whether in terms of 
trained personnel, procedural infrastructure, or standardized 

referral mechanisms.95 This lack of attention to administrative 
and operational dimensions weakens the case for systemic reform, 
despite growing support for ADR in commercial dispute resolution 

generally.96 

In light of these gaps, this thesis advances the discourse by (i) 

proposing a two-tiered mediation model for CIRP, (ii) exploring its 
compatibility with existing statutory and institutional 
arrangements, and (iii) grounding its recommendations in 

comparative experience and empirical analysis. 

Table 2: Summary of Literature Gaps Identified 

Gap Area Description 

Statutory 

Underutilization 

Section 442 of the Companies Act allows 

mediation but has not been meaningfully 
explored or applied to IBC proceedings. 

Overemphasis on 
Adjudication 

Most studies focus on judicial reforms; 
very few analyze or recommend 

 
94 Companies Act, 2013, § 442; NCLT (Mediation & Conciliation) Rules, 2016. 
95 IRDA (Singapore, 2018); UK Insolvency Practice Direction, 2020; US 

Bankruptcy ADR Programs. 
96 IBBI, Quarterly Reports on CIRP Timelines & Recoveries, 2020–2024. 
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consensual resolution mechanisms like 

mediation. 

Lack of 

Comparative 
Analysis 

Scarce engagement with successful global 

mediation frameworks in insolvency 
contexts (UK, Singapore, US). 

Empirical Void Absence of data-driven studies on how 
mediation could improve CIRP outcomes 
or reduce resolution time. 

Institutional 
Readiness 

No substantial academic inquiry into 
NCLT's or IBBI’s infrastructure or 

capacity to integrate formal mediation. 

 

How Your Research Fills the Gap? 

This thesis directly addresses these gaps by: 

• Exploring the latent potential of Section 442 and how it can 
be institutionally extended to IBC proceedings; 

• Evaluating mediation as a complementary mechanism, not 

a substitute, to current CIRP processes; 

• Conducting a comparative legal analysis of global 
insolvency mediation frameworks; 

• Proposing structural reforms and policy recommendations 
to formalize mediation within the Indian insolvency regime. 

RESEARCH METHODOLOGY 

The research methodology adopted in this thesis is a 
multidimensional and interdisciplinary approach, combining 

doctrinal legal research, comparative legal analysis, and empirical 
evaluation. This blended strategy is intended to provide a 
comprehensive understanding of the normative foundations, 

jurisprudential evolution, and practical implications of 
incorporating mediation within India’s insolvency framework 

under the Insolvency and Bankruptcy Code (IBC), 2016.97 

Doctrinal legal research forms the core of this study. It enables a 
systematic and interpretive analysis of the statutory texts, 

procedural regulations, and judicial decisions that structure the 
insolvency regime in India. Provisions such as Section 12, which 

 
97 Insolvency and Bankruptcy Code, 2016; IBBI Regulations. 
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prescribes a strict timeline for the completion of the Corporate 
Insolvency Resolution Process98 (CIRP), Sections 7 to 10 relating 

to initiation of insolvency by creditors and debtors, and Section 
29A, which lays down disqualifications for resolution applicants, 

are examined in detail. Further, the research investigates the 
potential applicability of Section 442 of the Companies Act, 2013, 
which empowers the Central Government to establish a Mediation 

and Conciliation Panel for matters before the NCLT/NCLAT99—an 
underutilized provision with latent potential for addressing the 
procedural bottlenecks faced under the IBC.100 

In parallel, a comparative legal research framework is applied to 
study how other jurisdictions have institutionalized mediation 

within their insolvency processes. This includes an evaluation of 
the United Kingdom's use of Insolvency Practice Directions and 
pre-pack administrations involving creditor consensus through 

mediation, Singapore’s proactive use of the Singapore Mediation 
Centre in judicial management and insolvency cases under the 

Insolvency, Restructuring and Dissolution Act, 2018, and the 
United States’ long-standing court-annexed mediation programs 
in Chapter 11 bankruptcy cases.101 The comparative dimension 

allows for benchmarking India’s practices against globally 
recognized frameworks and extracting adaptable policy lessons 
that are contextually appropriate. It also helps identify the 

institutional, procedural, and cultural conditions necessary for 
successful integration of mediation in insolvency resolution, while 

maintaining fidelity to the core objectives of IBC. 

To supplement doctrinal and comparative insights, the research 
also incorporates empirical evaluation by analyzing data 

published by the Insolvency and Bankruptcy Board of India 
(IBBI), World Bank Ease of Doing Business Reports, and other 

credible sources. This includes quantitative data on resolution 
timelines, recovery percentages, frequency of appeals, and CIRP 
outcomes across various sectors.102 The empirical component 

serves a dual function: first, to demonstrate the practical impact 
of procedural delays on the value realization and success of the 
insolvency process; and second, to assess how mediation could 

potentially alleviate tribunal burden, reduce litigation timelines, 

 
98 Swiss Ribbons v. Union of India, AIR 2019 SC 739; Essar Steel v. Satish 
Kumar Gupta, (2020) 8 SCC 531. 
99 Companies Act, 2013, § 442; NCLT (Mediation and Conciliation) Rules, 

2016. 
100 UK Insolvency Rules and Practice Directions, 2020; CEDR Mediation 

Reports. 
101 Insolvency, Restructuring and Dissolution Act (IRDA), 2018; Singapore 

Mediation Centre – Case Outcomes. 
102 US Bankruptcy Court ADR Guidelines (Chapter 11), SDNY and Delaware 

jurisdictions. 
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and improve stakeholder satisfaction.103 Cases that have faced 

prolonged litigation—such as Essar Steel, Jaypee Infratech, and 
Amtek Auto—are examined to establish the real-world 
consequences of adversarial resolution.104 

Altogether, the combination of doctrinal analysis, comparative 
study, and empirical evaluation ensures that this thesis is both 

legally rigorous and policy-relevant. The hybrid methodology 
supports a multi-layered inquiry into the feasibility and 
desirability of incorporating mediation within the IBC framework, 

while also enabling the formulation of recommendations that are 
not only grounded in legal principle but also responsive to 

institutional realities and global best practices. 

3.2 Data Sources 

The research draws from a wide array of primary and secondary 

sources, ensuring a balanced, interdisciplinary, and well-
contextualized approach to understanding the integration of 
mediation within the IBC framework. 

Primary Sources 

Statutes: 

• Insolvency and Bankruptcy Code, 2016 – Core statute 
forming the basis of CIRP and liquidation processes. 

• Companies Act, 2013 – Focus on Section 442, which 
enables mediation before NCLT/NCLAT. 

• Civil Procedure Code, 1908 – Reference to Section 89, 
which outlines court-referred ADR mechanisms. 

• Arbitration and Conciliation Act, 1996 – To understand 
ADR principles and contrast them with mediation in 
insolvency. 

Judicial Decisions: 

• Landmark rulings from Supreme Court of India, NCLT, 
and NCLAT. 

• Key cases analyzed: 

 
103 IBBI, Quarterly Performance Reports (2020–2024); World Bank, Resolving 
Insolvency Indicator, 2023. 
104 CIRP Case Records: Essar Steel (NCLT Ahmedabad), Jaypee Infratech 

(NCLT Allahabad), Amtek Auto (NCLT Chandigarh). 
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▪ Essar Steel India Ltd. v. Satish Kumar Gupta 

▪ Jaypee Infratech Ltd. 

▪ Amtek Auto Ltd. 

▪ Binani Cement 

• These cases illustrate procedural delays, disputes over 
valuation and bidder eligibility, and tribunal overload. 

Regulatory Frameworks: 

IBBI Regulations: 

▪ CIRP Regulations 

▪ Liquidation Regulations 

Tribunal Practice Directions and procedural orders: 

▪ Reflect procedural challenges and lack of 

mediation channels. 

 

B. Secondary Sources 

Legal Commentaries and Treatises: 

• Standard legal texts on insolvency law and ADR. 

• Practitioner guides and scholarly books on the IBC and 
mediation. 

Academic Journals and Articles: 

• NLU Delhi Journal of Legal Studies 

• NALSAR Law Review 

• Indian Journal of Insolvency Law 

• NUJS Law Review 

• GNLU Law and Policy Review 

• These sources offer critical perspectives on tribunal 
delays, Section 29A issues, mediation’s underutilization, 
and doctrinal gaps in the Code. 
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Institutional Reports and White Papers: 

• IBBI Reports – CIRP data, recovery rates, delays. 

• World Bank – Ease of Doing Business Reports – Focus 
on “Resolving Insolvency” rankings and reform critiques. 

• Law Commission of India Reports – On ADR, judicial 
backlog, and corporate legal reforms. 

Comparative Policy Papers: 

• Reports and frameworks from: 

• UNCITRAL 

• INSOL International 

• World Bank Insolvency and Creditor Regimes Task 
Force 

• Used to analyze the legal infrastructure and efficacy of 
mediation in: 

• United Kingdom 

• Singapore 

• United States 

This well-rounded source base ensures doctrinal accuracy, policy 
relevance, and global contextualization of the thesis. 

COMPARATIVE FRAMEWORK 

A crucial component of this thesis involves a comparative legal 
study of foreign jurisdictions that have successfully 
institutionalized mediation within their insolvency and 

restructuring frameworks. The purpose of this comparative 
analysis is not merely descriptive, but evaluative—seeking to 

extract best practices, structural innovations, and procedural 
safeguards that can inform India’s evolving insolvency ecosystem 
under the Insolvency and Bankruptcy Code, 2016.105 

These jurisdictions—particularly the United Kingdom, Singapore, 
and the United States—demonstrate how mediation can be 

systematically embedded within insolvency proceedings to 
facilitate faster, more collaborative, and cost-effective 

 
105 Insolvency and Bankruptcy Code, 2016. 
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outcomes.106 Their models reveal that the integration of 
consensual dispute resolution mechanisms does not weaken the 

insolvency framework; rather, it strengthens it by reducing 
litigation, preserving enterprise value, and enhancing stakeholder 

participation.107 

The comparative framework adopted here is designed to highlight 
how these countries balance adversarial adjudication with 

consensual settlement, thereby creating a hybrid resolution 
system that is procedurally efficient and commercially 
sensitive.108 Through this comparative lens, the thesis identifies 

both structural prerequisites—such as court-annexed mediation 
facilities, trained mediator panels, and statutory support—as well 

as cultural and regulatory enablers that make these systems 
effective.109 

By analyzing these models, the research aims to evaluate the 

feasibility of similar adaptations within the Indian context110, with 
due regard to local institutional capacity, legal culture, and the 

specific challenges posed by India's insolvency caseload.111 The 
insights derived from this comparative study form the basis for 
the policy and legislative recommendations advanced in the 

concluding chapters of this thesis.112 

United Kingdom (UK) 

The United Kingdom’s insolvency framework presents a mature 

and pragmatic approach to balancing formal insolvency 
proceedings with alternative dispute resolution (ADR), 

particularly mediation. The Insolvency Rules, 2016, along with 
accompanying Practice Directions, provide statutory and 
procedural flexibility for courts to encourage or direct parties 

toward out-of-court settlements at various stages of insolvency 
disputes.113 This approach reflects a broader judicial policy in the 

UK that prioritizes efficiency, proportionality, and negotiated 
 

106 UNCITRAL Legislative Guide on Insolvency Law, 2021; World Bank Doing 

Business – Resolving Insolvency, 2020. 
107 Kamalnath & Kaul, “Reimagining Mediation in Indian Insolvency,” 

International Insolvency Review, 2022. 
108 Saran & Balakrishnan, “Mediation in the UK and India,” Journal of 
Comparative Insolvency Reform, 2021. 
109 CEDR UK Mediation Reports; Singapore Mediation Centre Case Statistics, 
2022. 
110 UK Insolvency Practice Direction (2020); Corporate Insolvency and 

Governance Act, 2020. 
111 Insolvency, Restructuring and Dissolution Act (IRDA), Singapore, 2018; 

Judicial Practice Guidelines. 
112 US Bankruptcy Court ADR Procedures, Southern District of New York & 

Delaware; Lehman Brothers Mediation Records. 
113 UK Insolvency Rules, 2016; Practice Direction – Insolvency Proceedings 

(2020). 
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outcomes, especially in complex corporate restructurings.114 

One of the most effective instruments within the UK insolvency 
regime is the use of pre-packaged administrations, often referred 
to as “pre-packs.” These involve a situation where a sale of the 

distressed company’s business or assets is negotiated in advance 
of formal administration and executed shortly after the 

administrator is appointed.115 Mediation often plays a supporting 
role in these negotiations, particularly when there are multiple 
creditor classes or valuation disputes.116 The emphasis is on 

reaching commercial consensus swiftly, thereby avoiding 
protracted litigation and preserving enterprise value. 

UK courts, particularly the High Court’s Chancery Division, are 
known to encourage mediation before formal hearings. This is 
consistent with the Civil Procedure Rules (CPR) and the judiciary's 

overarching objective to resolve disputes without the need for full 
trial, wherever possible.117 Judges routinely exercise their 
discretion to recommend or even stay proceedings in favor of 

mediation when it appears to offer a reasonable chance of 
resolution.118 This has not only decongested the judicial system 

but has led to an increase in settlement rates in corporate 
disputes, including those arising under the Insolvency Act, 1986. 

A pivotal role is also played by the Centre for Effective Dispute 

Resolution (CEDR), a leading mediation body in the UK. CEDR 
actively collaborates with insolvency practitioners, financial 

institutions, and legal professionals to provide specialized 
mediation services for financial restructurings, including 
distressed debt negotiations and post-insolvency claim 

settlements. 119The Centre also offers training and accreditation 
for mediators with expertise in insolvency, ensuring professional 
standards and confidence in the process.120 

Collectively, the UK’s experience demonstrates how mediation can 
be effectively institutionalized within an insolvency regime 

through a combination of judicial endorsement, regulatory 
support, and professional facilitation.121 It offers a viable model 
for India to examine—particularly with respect to pre-pack 

 
114 Civil Procedure Rules, Part 1.1 – Overriding Objective; UK Judiciary 

Guidance on ADR (2021). 
115 Insolvency Act, 1986; Pre-Pack Pool Reports (2019–2023). 
116 Finch, V., & Milman, D. (2020). Corporate Insolvency Law: Perspectives 
and Principles, Oxford University Press. 
117 Chancery Guide (2022), Section 18: ADR and Judicial Discretion. 
118 Court of Appeal, Halsey v. Milton Keynes NHS Trust [2004] EWCA Civ 576. 
119 Centre for Effective Dispute Resolution (CEDR), Annual Review 2023. 
120 CEDR Accreditation Standards and Insolvency Mediation Programs. 
121 Insolvency Law Committee, India – Report on Pre-Pack Framework, 2021. 
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frameworks, court-referral protocols, and institutional mediation 
support—as the country seeks to make its insolvency system 

more collaborative and resolution-oriented. 

Singapore 

Singapore has established itself as a global leader in the 
integration of mediation into its insolvency and corporate 
restructuring ecosystem, offering a highly structured, yet flexible, 

model that balances judicial supervision with consensual dispute 
resolution mechanisms.122 The Singapore Mediation Centre (SMC) 
plays a central role in this system, providing specialized mediation 

services tailored for commercial and insolvency-related 
disputes.123 SMC’s institutional credibility, experienced panel of 

mediators, and close collaboration with the judiciary have enabled 
it to become a key facilitator in corporate rehabilitation efforts, 
including judicial management and bankruptcy proceedings. 

The legislative foundation for mediation in insolvency is found in 
the Insolvency, Restructuring and Dissolution Act (IRDA), 2018, 

which modernized Singapore’s corporate insolvency framework124 
by consolidating various statutes and introducing progressive 
features. Under Section 64 of the IRDA, Singapore courts are 

explicitly empowered to order or encourage mediation between 
debtors and creditors at any stage of the insolvency or 
restructuring process.125 This statutory provision institutionalizes 

mediation not as a peripheral option, but as a core mechanism for 
facilitating efficient and consensual resolution of complex 

stakeholder disputes. 

One of the most notable innovations introduced under 
Singapore’s reformed insolvency regime is the development of 

simplified insolvency programs, particularly designed for micro, 
small, and medium enterprises (MSMEs).126 These programs 

include built-in mediation stages, allowing debtors and creditors 
to resolve claims, negotiate repayment plans, and discuss 
restructuring options without resorting to full-blown litigation. 

The result is faster resolution, reduced costs, and improved 
chances of business continuity—objectives that resonate strongly 
with the policy goals of India’s IBC. 

A distinctive feature of Singapore’s approach is its combination of 
judicial oversight with mediator-led, interest-based negotiation 

 
122 Singapore Ministry of Law, Insolvency Reform Framework, 2018. 
123 Singapore Mediation Centre (SMC), Annual Report 2022. 
124 Insolvency, Restructuring and Dissolution Act, 2018 (IRDA), Singapore. 
125 IRDA, §64; Supreme Court of Singapore Practice Directions, 2020. 
126 Ministry of Law Singapore, Simplified Insolvency Programmes for MSMEs, 

Policy Paper, 2021. 
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models.127 In this hybrid system, courts maintain supervisory 

authority to ensure procedural fairness and statutory compliance, 
while mediators help facilitate dialogue and agreement on 
commercially viable solutions. The mediators, often legal or 

financial professionals trained in insolvency matters, focus on 
aligning the economic interests of the parties rather than merely 

applying legal entitlements.128 

In addition, Singapore has cultivated a strong culture of court-
annexed mediation, supported by the Singapore International 

Mediation Centre (SIMC) and other institutions that specialize in 
cross-border disputes—making the system particularly suited for 

cases involving international creditors, multi-jurisdictional 
assets, or complex financing arrangements. This infrastructure 
complements the IRDA and enhances the capacity of the judiciary 

to manage insolvency disputes efficiently, equitably, and 
collaboratively. 

Singapore’s success thus lies in its deliberate effort to embed 

mediation within both the statutory structure and the 
institutional framework of its insolvency regime. It provides an 

instructive model for India, especially in terms of statutory clarity, 
institutional support, and procedural integration, all of which are 
critical to making mediation a meaningful part of the insolvency 

resolution process.129 

United States (USA) 

The United States offers one of the most developed models of 
court-annexed mediation within insolvency proceedings, 
particularly under the Chapter 11 reorganization framework of 

the U.S. Bankruptcy Code.130 Mediation has become an integral 
component of bankruptcy practice in the U.S., not merely as an 
ancillary tool but as a strategically employed process to facilitate 

consensus on contentious matters such as valuation disputes, 
plan confirmation objections, inter-creditor disagreements, and 

complex multi-party claims. Its use is especially prevalent in high-
stakes reorganizations, where litigation can delay restructuring 
and erode enterprise value.131 

The foundation for such mediation practices stems from both 

 
127 SMC, Mediator Accreditation and Training Guidelines; ABLI Briefing Note 

on Judicial Mediation, 2022. 
128 SIMC Cross-Border Insolvency Case Studies; UNCITRAL–SIMC Joint 
Reports, 2021. 
129 Insolvency Law Committee (India), Recommendations for Procedural 
Flexibility under IBC, 2023. 
130 United States Bankruptcy Code, Title 11 U.S.C., Chapter 11.  
131 American Bankruptcy Institute (ABI), Chapter 11 Reform Study, 2019. 
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judicial innovation and statutory authority. The Alternative 
Dispute Resolution Act of 1998 formally empowered federal 

district and bankruptcy courts to develop customized ADR 
programs, including mediation protocols.132 Under this 

framework, individual bankruptcy courts across circuits have 
formulated local rules and standing orders that allow or mandate 
referral of certain disputes to neutral mediators. These mediators 

are often retired judges, financial experts, or seasoned insolvency 
practitioners, selected for their ability to navigate both the legal 
and commercial intricacies of corporate restructuring.133 

Mediation in U.S. bankruptcy courts is not merely encouraged—
it is strategically deployed by judges to expedite resolution, reduce 

legal costs, and avoid prolonged litigation.134 The process typically 
occurs confidentially and off the record, allowing parties to speak 
freely, explore creative solutions, and overcome deadlocks that 

formal court procedures may not resolve. Unlike traditional 
litigation, which is often adversarial, mediation in bankruptcy 

promotes interest-based negotiation, aligning parties toward a 
shared goal of business recovery and value maximization.135 

The success and institutionalization of this approach are perhaps 

best illustrated by major cases such as the Lehman Brothers 
bankruptcy, one of the largest and most complex insolvencies in 
financial history. In this case, mediation was used extensively to 

resolve thousands of creditor claims and inter-company disputes 
worth over $100 billion, significantly streamlining the resolution 

process and enabling quicker distributions136 to creditors. Other 
notable cases—such as Pacific Gas & Electric (PG&E) and General 
Motors (GM)—have also demonstrated the efficacy of mediation in 

managing multi-stakeholder reorganization with high financial 
and social impact.137 

The U.S. model thus showcases a well-integrated, judiciary-
driven, and professionally administered system of insolvency 
mediation. Its core strength lies in the ability of bankruptcy judges 

to proactively refer appropriate disputes to mediation, combined 
with the availability of a trained pool of mediators and the 

institutional support provided by court-sponsored ADR 

 
132 Alternative Dispute Resolution Act of 1998, 28 U.S.C. § 651. 
133 U.S. Bankruptcy Court – Southern District of New York, Local Rule 9019-

1; Delaware Bankruptcy Court Mediation Orders. 
134 Federal Judicial Center, Mediation in Bankruptcy Cases: A Guide for 
Judges, 2020. 
135 Pepper, A. (2018). “ADR and Financial Restructuring,” Harvard Negotiation 
Law Review, Vol. 23. 
136 Lehman Brothers Holdings Inc., Mediation Program Reports (2010–2014). 
137 Case Studies: PG&E Bankruptcy (N.D. Cal., 2019), General Motors 

Chapter 11 (S.D.N.Y., 2009). 
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programs.138 Moreover, the model benefits from flexible 

procedural rules that allow mediation to be tailored to the 
complexity of each case, be it bilateral negotiation or multi-party 
settlement. 

For India, the U.S. system offers significant lessons—particularly 
in the role of judges as gatekeepers of mediation, the importance 

of specialized mediator panels, and the use of local procedural 
frameworks to operationalize ADR within statutory insolvency 
proceedings. Incorporating such mechanisms could strengthen 

India’s own insolvency regime by reducing tribunal overload, 
expediting resolutions, and promoting cooperative 

restructuring.139 

Table 3: Comparative Mediation Models in Insolvency 

Jurisdictio

n 

Statutory 

Provision 

for 

Mediation 

Institutional 

Mediation 

Bodies 

Judicial 

Referral to 

Mediation 

Integration 

with 

Insolvency 

Process 

United 

Kingdom 

Civil 

Procedure 

Rules, 

Insolvency 

Rules 2016 

CEDR 

(Centre for 

Effective 

Dispute 

Resolution) 

Courts 

routinely 

encourage/pref

er mediation 

before trial 

Mediation used 

in pre-pack 

administration 

and plan 

disputes 

Singapore Insolvency, 

Restructuri

ng and 

Dissolution 

Act, 2018 

Singapore 

Mediation 

Centre 

(SMC), 

Singapore 

International 

Mediation 

Centre 

(SIMC) 

Courts can 

mandate 

mediation 

under IRDA 

Embedded in 

simplified 

insolvency 

programs and 

judicial 

management 

United 

States 

Alternative 

Dispute 

Resolution 

Act, 1998; 

Local 

Bankruptcy 

Rules 

Court-

annexed 

programs; 

private 

panels of 

retired 

judges & 

experts 

Judges have 

discretion to 

refer cases to 

mediation; 

widely 

practiced 

Used in 

Chapter 11 

reorganizations 

for 

valuation/credit

or disputes 

India Section 

442, 

Companies 

No dedicated 

insolvency 

Rarely done; 

no structured 

Not formally 

integrated into 

CIRP or 

 
138 ABI Task Force Report, “Best Practices in Bankruptcy Mediation,” 2021. 
139 Insolvency Law Committee (India), Recommendations on Institutional 

Mediation in Insolvency, 2023. 
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Act, 2013 

(not 

explicitly 

applied to 

IBC) 

mediation 

institution 

protocol under 

IBC 

liquidation 

process 

 

WHY THIS FRAMEWORK MATTERS? 

By studying these jurisdictions—namely the United Kingdom, 
Singapore, and the United States—this research seeks to extract 

meaningful lessons and policy insights that can inform the 
evolution of India’s insolvency resolution framework. The primary 

objective is to identify common features of successful insolvency 
mediation systems, including the presence of a legislative 
mandate, judicial willingness to refer disputes, institutionalized 

mediation bodies, and the use of trained, sector-specific 
mediators. These features collectively contribute to the effective 

integration of mediation as a core component of the insolvency 
process rather than as a peripheral or optional mechanism. 

Furthermore, the study aims to understand the institutional 

infrastructure and procedural frameworks that support mediation 
in these jurisdictions. This includes the role of courts in 
facilitating mediation, the establishment of neutral panels or 

accredited mediation centres, and the regulatory provisions that 
empower such systems—elements that are currently lacking or 

underdeveloped in the Indian context. 

The comparative analysis also evaluates measurable outcomes 
associated with these mediation frameworks, particularly in terms 

of reduced litigation, expedited resolution timelines, cost savings, 
and greater stakeholder satisfaction. The experience from these 
jurisdictions shows that when mediation is appropriately 

designed and well-integrated, it not only alleviates judicial backlog 
but also preserves business value and relationships—an outcome 

that aligns closely with the commercial intent of the IBC. 

Importantly, the thesis does not advocate for a wholesale 
transplantation of foreign models. Instead, it seeks to propose 

India-specific adaptations that are sensitive to the country’s 
existing legal architecture, institutional capacity, and cultural 

approach to dispute resolution. These adaptations are designed 
to respect the integrity of the IBC’s adjudicatory framework while 
introducing procedural flexibility and alternative pathways for 

dispute resolution through structured mediation. 

In essence, this comparative exercise ensures that the thesis is 
not confined to a narrow domestic legal analysis, but is 
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contextualized within global best practices, thereby making its 

recommendations both pragmatic and forward-looking. By 
bridging comparative insights with India’s unique challenges, the 
study aspires to contribute meaningfully to the ongoing discourse 

on insolvency reform and promote a more inclusive, efficient, and 
collaborative resolution process. 

 

Figure 1: Chapter 3 Methodology Components Overview 


